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Date of Meeting: October 23-24, 1959

Date of Memo: October 15, 1959

Meporandum No, 8
Subject: Uniform Rules of Evidence; Rules 23, 24 and 25.

The Commission has already acted on Uniform Rules 23, 2L and
25 relating to the privilege of the defendant in & criminsl case and
the privilege against self-incrimination. ,
The attached material 1s intended to present in swmery form
the Commission's actions on these rules. It is presented to the Commisgsion
for approval st this time. After making any revisions the Commission
determines should be made, we will send the attached meterial to the
State Bar Committee so thet they can consider the Commission's actions
on these rules.

Respectfully sutmitted,

John H. DeMoully
Execubive Becretary
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Note: This is Uniform Rule 23 as revised by the Law Revision
Commisaion. See attached explanation of this revised rule. The changes
in the Uniform Rule are shown by underlined material for new meterial
and by bracketed and stilke out material for deleted material.

RULE 23, PRIVILEGE OF {AGSUSER,] DEFENDANT IN CRIMINAL ACTION.

{1) Every person has in any criminal’ié?ﬁg;;h he is [an-aeeused]
g defendant a privilege not to be called as a witpess and not to testify.

[{2)--An-aceused-in-a-eriuiral-aetion-has-a-privilege-to-prevens
his-cpouse-frem-teatifying-in-suek-netion-vitk-respeet-to-any-confidential
ecmpunieation-had-or-mpade-betvween-them-vhile-they-wore-husband-and-wifey
exeapbing-only-{a)-in-an-aetion-in-which-the-aceused-is-eharged-with
{i)-a-erime-invelving-the-marriage-relasiony-opr-{ii}-a-evime-against-the
Persen-or-praperby-ef-the~ebher-gpeuse-er-the-ehild-of~either-gpousay-or
{iii)-a-desersion-of-the-obher-spoune-or-a-child-cf-either-spousey-or
{b)-ps-be-the-ecmmunieatioRy ~in-an-aebion-in-whieh-the-accused-offers
evidenee-of-a-ecrmvniention-betweon-hineelf-and-his-spouser |

[€33] (2) [An-aeeused] A defendant in a criminal action has no
privilege to refuse, when ordered by the judge, to submit his body to
examination or to do any act in the presence of the judge or the trier
of the fact, except to refuse to testily.

[{4)--1f-an-aeeused-in-a-eriminal-acticn-dees-net-testifyy ~eounsel
S8 -ceEment-upoR-aceusedls-fatlure-to-testifyy-and-the-trier-ef-faek-may
draw-ali-ressersble-inferences-thorafreny |

{(3) In a criminsl action, whether the defendant testifies or

not, his failure to explain or to deny by his testimony any evidence or

facts in the case againsi him may be commented upon by the court and by

counsel and may be considered by the court or the jury.




RULE 23 (PRIVILEGE OF DEFERDANT IN CRIMINAL

ACTION) AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule
23, relating to the privilege of defendant in a criminel action, as

revised by the Comnission.

Paragreph (1) - Privilege of Defendant in Criminal Action.

In the revised rule, "defendant” has been substituted for "accused.”
Section 685 of the Penal Code provides that: "The party prosecuted in a
eriminal eaction is designated in this Code as the defendant.”

The privilege applies "in a criminel action.” Section 683 of
the Penal Code provides "The proceedings by which a party charged with
8 public offense is accused and brought to trial and punishment, is known

as a criminal action.”

Paragraph (2) - Marital Privilege of Defendant in Criminel Case,

Paragraph (2) of Uniform Rule 23 has been deleted in the revised rule.

This paragraph, releting to the special marital privilege of a defendant

in a criminel case, becomes unnecessary because the Commission has modified
Uniform Rule 28 to give the same privilege as was given under Uniform

Rule 23{2) to a spouse in all cases -- the right to prevent the other spouse
from testifying and to provide for the existence of the privilege af:ter

the termination of the marriasge. The Commlssion has, consequently, deleted

subsection {2) of Uniform Rule 23.
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Paragraph (3) - Requiring Defendant to Exhibit Body or Ingege

in Demonstration. Paragraph (3) of the Uniform Rule is paragreph (2)

of the revised rule. In the revised rule, "defendant” has been substituted

for "accused.” See Sectiocn 685 of the Penal Code.

Paragraph (4) - Comment on Defendant's Exercise of Privilege.

There may be several important, substantive differences between the
comment-inference scheme set up by Uniform Rules 39 and 23(L) and that
provided by Californie Constitution, Art. I, § 13. The Uniform Rule scheme
mey be more restrictive than the Constitutional provision and if it is
more restrictive would be unconstitutional if adopted in California in

the form of legislation.

The Commission disepproves paragraph {&) of Rule 23 and instead
has substituted in the revised rule the provision of Art. I, § 13 of the
California Constitution, changing the word "case" appearing in the
Constitution to "action" in order to be consistent with the rest of revised

rule 23,
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Note: This is Uniform Rul@ 24 as approved by the Commission.

RULE 24, DEFINITION OF INCRIMINATION,

A matter will incriminate a person within the mesning of
these Rules 1f it constitutes, or forms an esgentiml part of, or, taken
in connection with other matters disclosed, is a basis for a resasonable
reference of, such a violation of the laws of this State as to subject
him to 1iability to punishment therefor, unless he has become for any

resscn permanently immune from punishment for such violation.

RULE 24 (DEFINITION CF INCRIMINATION) AS REVISED BY THE
COMMESSION
- The Commission approves Uniform Rule 24 with the insertion

of & necessary comme.
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Note: This is Uniform Rule 25 as revised by the law Revision
Commission. See attached explanation of this revised rule. The changes
in the Uniform Rule are shown by underlined material for new material and
by bracketed and strike outb material for deleted material.

RULE 25. SELF-INCRIMINATION; EXCEPTIONS.

Subject to Rules 23 and 37, every natural person has a privilege,
which he may claim, to refuse to disclose [iz-ar-aetien-er-te-a-publie
effa‘:eial—ef-this-state-er-%e-e.af;-gevemeatai—ageaey—er-éi?isiea-theree?]
any matter that will incriminate him, except that under this rule [y] :

[ {a)-if-the-privilege-ic-eiaimcd-in-an-aection]

(1) The matter shall be disclosed if the judge finds that the
matter will not incriminate the wicness. {j-amd)

[ o) ] (2) Fo person has the privilege to refuse to submit to
examination for the purpose of discovering or recording his corporal
features and other identifying cheracteristics { 5 } or his physical or
mental condition. [ s-amd]

[ ¢ed-] (3) Ko person has the privilege to refuse to furnish or
permit the taking of samples of body fluids or substances for analysis.
[ 3-and }

{ €éa) 1 (4) Fo person has the privilege to refuse to obey an
order made by a court to produce for use as evidence or otherwise a
document, chattel or thing under his control constituting, containing or
disclosing matter incriminating him if the judge finds that, by the

applicable rules of the substantive law, some { ether-pewsen-ev-a ]

-1-
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corporation, partnership, [ or-eiher ) association, organization or other

person has a superior right to the possession of the thing ordered to be
produced. [ #-aad ]

[ fel-]1 {5) A public official or any person who engages in any
activity, occupation, profession or calling does not have the privilege to
refuse to disclose any matter which the statutes or regulations governing
the office, activity, occupation, profession or calling require him to
record or report or disclose concerning it. [-s-smd ]

[ €£)-a-person-who-is-an-efficery-agent-or-chployee-of-a-corpera-
tien-or-other-nosociationy-dees-not-have-the-privilege-to-refuse-+o
diselose-any-matter-whieh~{he-gtatutes-ar-regulations-geverning-the
eorpovatisn-or-assoeintion-or-the-eondues-of-iba-business-require-him-%e
reeord-or-repori-or-diseloses—-and]

{ e3-]1 (6) subject to Rule 21, a defendant in a criminsl action
who voluntarily testifies in the action upon the merits before the trier
of fact does not have the privilege to refuse to disclose any matter

relevant to any Issue in the action.
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RULE 25 {SELF- INCRIMINATION; EXCEPTIONS) AS

REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 25,
relating to the privilege against self-incriminstion, as revised by the

Commi ssion.

THE PRIVILEGE

The words "in an action or to & public official of this state or
to any governmental egency or division therecf" have been deleted from
the statement of the privilege. Uniform Rule 2 provides: "Except
to the extent teo which they may be relaxed by other procedural rule or
statute applicable to the specific situation, these rules shall apply in
every proceeding, both criminal and civil, conducted by or under the
supervision of a court, in which evidence is produced.” The Commission
has deleted the languege from Uniform Rule 25 because the Uniform Rules
are, by Uniform Rule 2, concerned only with metters of evidence in pro-
ceedings conducted by courts and do not apply to hearings or interroga-
tions by public officials or agencies. For example, the Uniform Rules
of Evidence should not be concerned with what a police officer may ask
a8 person accused of a crime nor with vhat rights, duties or privileges
the guestioned person has at the police station. Even if it were decided
to extend the rules beyond the scope of Uniform Rule 2, it is illogicsal to
speak of a privilegze to refuse to disclose when there is no duty to disclose
in the first place. An evidentiary privilege exists only when the person
questioned would, but for the exercise of the privilege, be under a duty

to speak. Thus, the person who refuses t¢ answer a question or accusation

~1-
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by a police officer is not exercising an evidentiary "privilege" because
the person is under no legsl duty to talk to the police officer. Whether
an accusation and the accused's response thereto are admissible in
evidence 1s a separate problem with which Uniform Rule 25 does not purport
to deal. Under the California law, silence in the face of an sccusation
in the police station can be shown as an implied admission. On the other
hand, express or implied rellance on the constitutional provision as the
reason for failure to deny an accusation has recently been held to preclude
the prosecutor from proving the eccusation and the conduct in response
thereto although other cases taking the opposite view have not been over-
ruled. If given conduct of a defendant in a criminal case in response to
an accusation is evidence which the court feels must be excluded because
of the Constitution, there is no need to attempt to define these situa-
tions in an exclusionary rule in the Uniform Rules of Evidence. A
comparable situation would be where the judge orders a specimen of bodily
filuid taken from a party. The rules permit this. But the Uniform
Comnissioners point out thet "a given rule would be inoperative in & given
situation where there would 3?§pr from its application an invasion of
constitutional rights. . . .eﬁég;;ipif the taking is in such a manner as
to violate the subject's constitutional right to be secure in his person
the question is then one of constitutional law on that ground.

The effect of striking out the deleted language from Uniform Rule
25 is that the rule will tLen apply (under Uniform Rule 2) "in every
proceeding, both criminsl and civil, conducted by or under the supervision
of a court, in which evidence is produced." In its action on this rule,

the Commission inserted the phrase "in a judicial proceeding.” This

-
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phrase seems unnecessary in view of Rule 2.

EXCEPTIONS

In paragraph (a) of the Uniform Rule, now paragraph (1) of the
revised rule, the words "if the privilege is claimed in an action" have
been omitted because they limit this exception to the rule and the
Commission does not desire to so limit it.

In paragraph (d) of the Uniform Rule, now paragraph (4) of the
revised rule, the rule has been clarified to indicate more clearly that
a partnership or other organization would be included in the statement of
the person having a superior right of possession.

Paragraph (f) of the Uniform Rule has been deleted becsuse of the
belief of & malority of the Commission members that the paragraph is
uvnconstitutional in that it would require a witness who is & custodian
of corporate records to testify on matters contained within the documents
which would incriminate him personally.

The Commission approves paragraph {g) of the Uniform Rule, now
paragraph (6) of the revised rule. The Commission does not agree with

our consultant who believes that this paragraph is unconstitutional.




